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2012 Bulletin 8 

Transferee Liability for Taxes 
Laws of Florida 2012-55 

 

Several years ago, a change in statute made clear that the purchaser of real property could 

become personally liable for the seller’s unpaid sales and other taxes.  This law was intended to 

apply in connection with the sale of a business, but had wider application – and is not something 

we could catch with even the most careful examination of the official records.   

This transferred tax liability from the buyer would not be covered under a title policy because it 

is not a “lien” on property until recorded – but our customers often claim the closing agent is 

responsible for protecting them from all unexpected liabilities.  

Rep. John Wood (R- Winter Haven), himself a real estate attorney, has been working on a cure 

for this problem for the last two years.   It passed as part of HB 103, which FLTA strongly 

supported.   That bill clarified a number of provisions relating to this transferee liability. The key 

operative provisions of the law codified at §213.758, Fla. Stat. provide: 

A business is considered transferred when there is a transfer of more than 50 percent of: 

the business; the assets of the business; or the stock of goods of the business. 

 

A transferee, or a group of transferees acting in concert, of more than 50 percent of a 

business, assets of a business, or stock of goods of a business is jointly and severally 

liable for any unpaid taxes, interest, or penalties owed by the Seller arising from the 

operation of that business – up to the purchase price.   

 

In the case of a troubled business it is not uncommon for inventory to have been liquidated, 

leaving real property as more than half of the total (remaining assets).   Likewise where the 

“business” is personally owned – rental real property, an e-bay store in the back bedroom – a sale 

of the home can trigger this liability for the buyer.  

 

The law then provides a couple of exemptions from such liability when either: 

 

1. The seller provides a “certificate of compliance” from the Department of 

Revenue, addressed to the buyer showing that the Seller has not received a notice of 

audit, that the Seller has filed all required tax returns and has paid all tax arising from the 

operation of the business.   This exception is qualified by a further requirement that there 

be no insiders in common between the Seller and the Buyer at the time of the transfer; or  
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2.  An audit of the Seller’s books confirms that no taxes are due.   The law allows the 

buyer to request the audit, which must be completed within 90 days, and allows the DoR 

to charge a fee for the audit if one is not already in the works.   

 

In order to protect themselves, the buyer of property may withhold a portion of the purchase 

price (how much is unspecified) and pay it to the DoR within 30 days.   If the withholding is 

insufficient (up to the full purchase price), the Buyer remains liable for the deficiency.    

Needless to say, these are not going to be popular options for a routine real estate sale.  With that 

in mind, we were successful in negotiating a complete carve out of most traditional real estate 

transactions – when not accompanied by a conveyance of something which you would recognize 

as a conveyance of the business.  The exact language of the carve-out must be reviewed carefully 

as to whether it is available in your transaction: 

“(8) This section does not impose liability on a transferee of a business, assets of a 

business, or stock of goods of a business when:  

(a) The transfer is pursuant to an involuntary transfer;  [a foreclosure by a non-

insider, eminent domain, in bankruptcy, to a financial institution in satisfaction of 

a debt or to a third party when proceeds are used to satisfy a debt to a financial 

institution] 

or  

(b) The transferee is not an insider, and the asset transferred consists solely of a 

one- to four-family residential real property and furnishings and fixtures therein; 

real property that has not been improved with any building; or owner-occupied 

commercial real property; and, in each case, is not accompanied by a transfer of 

other assets of the business.” 

When handling the sale of a property which falls within exception (b), we advise our 

agent members to protect themselves with a disclosure confirming the applicability of an 

exemption that the parties are not “insiders” as to each other and that the property being 

transferred consists solely of (a) a one- to four-family residential real property and 

furnishings and fixtures therein; (b) real property that has not been improved with any 

building; or (c) owner-occupied commercial real property; as the case may be; and that 

the conveyance is not accompanied by any other assets of the business.  A sample 

disclosure is attached. 

Where the property to be conveyed does not fall within exception (c) -- for example because it is 

commercial rental property, a hotel, strip center or the like -- we recommend the parties consult 

legal counsel and that a Certificate of Compliance be obtained from the DoR in order to protect 

your buyer from the potential of transferee liabilities.   

More information – which as of this writing does not reflect changes made by HB 103 – is 

available at http://dor.myflorida.com/dor/businesses/tax_clearance.html 

 

http://dor.myflorida.com/dor/businesses/tax_clearance.html
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Are You Getting the Most out of your FLTA Membership? 

FLTA Members can now link to Online Continuing Education Programs at 

http://www.flta.org/ContinuingEd.  While not as much fun 

as some of the “Live” programs, these can be an important resource  

when license renewal deadlines slip up on you or staff members.     

Just One of the Many Benefits of Being a Proud FLTA Member 

http://www.flta.org/ContinuingEd
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Disclosure Regarding  

Potential Transferee Tax Liability 

1) Buyer is purchasing certain real property from Seller, which property is more particularly 

described as:   

 

[Insert Legal Description] 

 

2) Parties signing below acknowledge that pursuant to Fla. Stat. §213.758, the transfer of assets 

alone may be construed as the transfer of a “business” and subject the Buyer to personal 

liability for unpaid state taxes of the Seller.  The parties further understand that the Buyer, in 

order to protect from such liability, may (a) request a certificate of compliance or tax audit 

from the Florida Department of Revenue; or (b) withhold all or a portion of the purchase 

price and pay it instead to the State of Florida.   

 

3) The Buyer understands and acknowledges that liability under this statute is generally not 

covered by a title insurance policy, unless the liability has been reduced to a lien filed in the 

official records; that neither the closing agent nor any real estate agents or brokers involved 

in this transaction are responsible for protecting Buyer or Seller from such liability nor in a 

position to advise either as to their rights and obligations under this law; and that both have 

been advised to consult legal counsel as to their rights, obligations and legal options with 

regard to this law and any other legal questions. 

 

4) The parties understand that Florida law includes certain exemptions from liability under this 

section.  One of the more common exemptions to transferee liability applies only when each 

of the following is true:    

 

a) Neither Buyer or Seller is an “insider” as to the other as such term is defined in 

§702.106(7), Fla. Stat. 2011  

 

b) If either Buyer or Seller is a limited liability company, none of the other Affiants are a 

manager of, a managing member of, or a person who controls such limited limited 

liability company, or a relative, as defined in §726.102(11), Fla. Stat. of any such 

persons. 

 

c) The assets being transferred consist solely of [Check box which applies]: 

 

[ ] a one- to four-family residential real property and furnishings and fixtures therein;  

[ ] real property that has not been improved with any building; or 

[ ] owner-occupied commercial real property. 

 

d) No other assets have been, are contemplated to be, or will be transferred from Seller to 

Buyer in connection with this or any other transaction. 

 

5) The parties acknowledge having been advised to consult their lawyer or tax advisors as to 

this liability and to obtain further information on protecting themselves from potential 

liability.  
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Statutory Definitions Referenced Above 
 

 

726.102 Definitions.—As used in ss. 726.101-

726.112: 

(1) “Affiliate” means: 
(a) A person who directly or indirectly owns, 

controls, or holds with power to vote, 20 percent or 

more of the outstanding voting securities of the 

debtor, other than a person who holds the securities: 

1. As a fiduciary or agent without sole 

discretionary power to vote the securities; or 

2. Solely to secure a debt, if the person has not 

exercised the power to vote. 

(b) A corporation 20 percent or more of whose 

outstanding voting securities are directly or indirectly 

owned, controlled, or held with power to vote, by the 

debtor or a person who directly or indirectly owns, 

controls, or holds, with power to vote, 20 percent or 

more of the outstanding voting securities of the 

debtor, other than a person who holds the securities: 

1. As a fiduciary or agent without sole power to 

vote the securities; or 

2. Solely to secure a debt, if the person has not 

in fact exercised the power to vote. 

(c) A person whose business is operated by the 

debtor under a lease or other agreement, or a person 

substantially all of whose assets are controlled by the 

debtor; or 

(d) A person who operates the debtor’s business 

under a lease or other agreement or controls 

substantially all of the debtor’s assets. 

(2) “Asset” means property of a debtor, but the 

term does not include: 

(a) Property to the extent it is encumbered by a 

valid lien; 

(b) Property to the extent it is generally exempt 

under nonbankruptcy law; or 

(c) An interest in property held in tenancy by the 

entireties to the extent it is not subject to process by a 

creditor holding a claim against only one tenant. 

(3) “Claim” means a right to payment, whether 

or not the right is reduced to judgment, liquidated, 

unliquidated, fixed, contingent, matured, unmatured, 

disputed, undisputed, legal, equitable, secured, or 

unsecured. 

(4) “Creditor” means a person who has a claim. 

(5) “Debt” means liability on a claim. 

(6) “Debtor” means a person who is liable on a 

claim. 

(7) “Insider” includes: 

(a) If the debtor is an individual: 

1. A relative of the debtor or of a general partner 

of the debtor; 

2. A partnership in which the debtor is a general 

partner; 

3. A general partner in a partnership described in 

subparagraph 2.; or 

4. A corporation of which the debtor is a 

director, officer, or person in control; 

(b) If the debtor is a corporation: 

1. A director of the debtor; 

2. An officer of the debtor; 

3. A person in control of the debtor; 

4. A partnership in which the debtor is a general 

partner; 

5. A general partner in a partnership described in 

subparagraph 4.; or 

6. A relative of a general partner, director, 

officer, or person in control of the debtor. 

(c) If the debtor is a partnership: 

1. A general partner in the debtor; 

2. A relative of a general partner in, a general 

partner of, or a person in control of the debtor; 

3. Another partnership in which the debtor is a 

general partner; 

4. A general partner in a partnership described in 

subparagraph 3.; or 

5. A person in control of the debtor. 

(d) An affiliate, or an insider of an affiliate as if 

the affiliate were the debtor. 

(e) A managing agent of the debtor. 

(8) “Lien” means a charge against or an interest 

in property to secure payment of a debt or 

performance of an obligation, and includes a security 

interest created by agreement, a judicial lien obtained 

by legal or equitable process or proceedings, a 

common-law lien, or a statutory lien. 

(9) “Person” means an individual, partnership, 

corporation, association, organization, government or 

governmental subdivision or agency, business trust, 

estate, trust, or any other legal or commercial entity. 

(10) “Property” means anything that may be the 

subject of ownership. 

(11) “Relative” means an individual related by 

consanguinity within the third degree as determined 

by the common law, a spouse, or an individual 

related to a spouse within the third degree as so 

determined, and includes an individual in an adoptive 

relationship within the third degree. 

(12) “Transfer” means every mode, direct or 

indirect, absolute or conditional, voluntary or 

involuntary, of disposing of or parting with an asset 

or an interest in an asset, and includes payment of 

money, release, lease, and creation of a lien or other 

encumbrance. 

(13) “Valid lien” means a lien that is effective 

against the holder of a judicial lien subsequently 

obtained by legal or equitable process or proceedings. 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=726.102&URL=0700-0799/0726/Sections/0726.101.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=726.102&URL=0700-0799/0726/Sections/0726.112.html

